16 February 2011
Case Reference Number ENQ0304117
Dear Mr Cardin
Thank you for your correspondence dated 28 January addressed to my colleague John Squire regarding Cheshire West and Chester Council. Your case has been referred to me as I work on the Advice team within our First Contact Group.
Further to the issue you raised in early 2010 you refer to the response provided by Cheshire West and Chester Council to a request made via the whatdotheyknow website. For reference I have copied the relevant section of the response below.
2. In addition to this, the number of current employees /
ex-employees who have agreed, following the matter being raised and made
conditional as part of a compromise agreement drawn up by Cheshire West
and Chester Council’s legal team, to forgo their right to approach the
council in the future with Freedom of Information or DPA Subject Access
requests under the relevant Acts.

Answer:1
In regard to your concerns about conditions being imposed on individuals within a compromise agreement regarding them making requests under the Data Protection Act 1998 (DPA) and/or the Freedom of Information Act 2000 (FOIA) I can only reiterate the advice provided to you by Mr Squire in his response of 12 July 2010.
As far as the above legislation is concerned you can still exercise your information requests rights and if your former employer refused to deal with your requests they would be likely to be in breach of the above legislation. If this happened you could complain to the ICO and we would look into the matter.
However if you exercise your information request rights there may be consequences such as legal action for breach of contract. Whether the clause you mention is a fair contract term would depend on the particular circumstances involved and the nature of the agreement you signed.
 
Such a matter would probably have to be decided by a Court and it might be prudent to seek legal advice.
If the clause is not a fair contract term it cannot be enforced.
The above advice remains the same in relation to this issue. However in regard to the response given on the whatdotheyknow website by Cheshire West and Chester Council we can make the following comments. 
The nature of the request and the response from the Council provides very little information or context. The question does refer to DPA Subject Access requests and FOIA requests made to the Council alone, and there is no suggestion that the agreement extends to making requests to any other organisation. However without any further information on the content of a particular compromise agreement then we cannot comment further than the advice that was previously given to you.
As previously set out, as far as the DPA and the FOIA are concerned someone can still exercise their rights to make requests, however if someone takes actions contrary to any agreement that they have entered into then there may be consequences such as legal action for breach of contract, although this is not something on which we can advise any further. If an organisation refused to deal with requests under the DPA or the FOIA due to a compromise agreement then as previously advised they would be likely to be in breach of this legislation. If this happened then a complaint can be brought to the ICO and we would look into the matter. 
In your email you also refer to a press release from the Council regarding charging for requests made under the FOIA and that they propose to charge people for making such requests.  
For your information we addressed this matter with the Council when we became aware of it last summer. 
The Council’s charging policy is available on their website and can be accessed using the following link:
http://www.cheshirewestandchester.gov.uk/democracy_and_elections/open_data/freedom_of_information/charging_policy.aspx
From their charging policy they state that they will charge for:
· Information requested that is priced within the publication scheme.
· Information which has a charge imposed by another enactment or regulation.
· Large or complex requests where a fees notice is issued.
· Disbursements, where these they reach £5 or over.
Such charges are allowable within the FOIA and there is no suggestion that the Council is seeking to start making a set charge for simply making a request under the FOIA, which would not be acceptable under the Act. 
For more general information on this area, under the FOIA any charges must be in accordance with the fees regulations as set out in Statutory Instrument 2004 No. 3244. Under these regulations a public authority can make charges for any information they provide, however in many cases they will use their discretion not to make a charge even though they are entitled to under the Act. 
Further to this, under section 12 of the FOIA a public authority is not obliged to comply with a request where they estimate that the cost of compliance will be more than the appropriate limit (£600 for central government and Parliament and £450 for other public authorities). 
Where the limit is not exceeded, the only charges that can be passed to the applicant are those associated with providing the information, for example photocopying and postage, which are commonly referred to as disbursements.
For more information on charging under the FOIA please see our guidance using the following links:
Using the Fees Regulations
Charging a fee
Lastly, in your email you say you believe that “Cheshire West and Chester Council are actively concealing sensitive information” and that you wish to “notify Christopher Graham, the Information Commissioner on the full details of this specific issue.” Please note that the Information Commissioner has delegated responsibility for handling complaints and enquiries to the staff within his organisation. Where someone contacts us with a complaint or enquiry about an organisation they will be directed to the most appropriate member of staff to deal with their correspondence, and this will still be the case even where they ask to speak to the Commissioner directly. 
From the limited information provided by the response available on the whatdotheyknow website and the reference to the Council’s press release we do not consider there is sufficient evidence that Cheshire West and Chester Council is actively concealing sensitive information as you have suggested. However if you do have firm evidence that you can provide to us regarding the Council then we will of course consider it. 
 
If we can be of any further assistance please contact our Helpline on 0303 123 1113 quoting your case reference number. You may also find some useful information on our website at www.ico.gov.uk.
Yours sincerely,
Trevor Craig
Lead Case Officer – First Contact Group
01625 5245540
Information Commissioner’s Office
____________________________________________________________________ 

The ICO’s mission is to uphold information rights in the public interest, promoting openness by public bodies and data privacy for individuals.
